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Abstract

Evaluation on the ""New Evidence' of the Criminal Retrial Procedure

Chen, Wan-Ching
Chen Yun Tsai

Department of Law
College of Social Sciences

SUMMARY

Criminal Retrial Procedure is one of the criminal extraordinary legal remedies. Since 1935,
the Supreme Court limited the scope of application inappropriately and made it difficult to
reopen a new trial. According to the statistical data of Judicial Yuan, the rate of rejection of
Retrial was up to 99%, which means that it was almostly impossible to abtain a chance to

Retrial.

Fortunately, in 2015, the Criminal Procedure was amended, and some delicate problems
were solved. However, there are still lots of issues remained to be discussed, such as the

methods of evaluating, the explanation of novelty.

In order to solve the problems, we should figure out the way to merge the constitutional
principles of the Criminal Procedure harmoniously. Besides, in order to open door to a new

trial more widely, the discussion from Japan and Germany will also be considered.

In addition, by analyzing the Supreme Court and the High Court cases, the changing of the
rejection rate of Retrial can be discovered. On the other hand, we could also expecting

finding the clues of how the court evaluating the new evidences.




Key Words : Criminal Retrial Procedure, New Evidence, in dubio pro reo, Definite

Evidence, Miscarriage of justice.

INTRODUCTION

Criminal Retrial Procedure is one of the criminal extraordinary legal remedies. Since 1935,
the Supreme Court limited the scope of application inappropriately and made it difficult to
reopen a new trial. According to the statistical data of Judicial Yuan, the rate of rejection of
Retrial was up to 99%. However, from the Su’s(who was wrongfully convicted of robber
and murder, 1992, a.k.a. #&x /& F12Z£”) and the Jiang’s(who was wrongfully convicted of
rape and murder, 1997, a.k.a. ”;T.EB2”) cases, we knew that the unjust cases are still

existing in Taiwan.

The retrial system is made for correcting the false verdicts and preventing mistakes.

Taiwan Association for Innocence(a.k.a.” 5 fZk = 52 f77) and the Taiwan Judicial Reform
Foundation(a.k.a.” ER[H] G A AL S &), that keep focus on amending the retrial system,
are looking forward to the chances that the mischarged case can be redressed. In order not
to misjudge and improve the criminal judicial system in Taiwan, this study will focus on

the retrial system amendment and its effects.

MATERIALS AND METHODS

This research tries to figure out the way to merge the constitutional principles of the
Criminal Procedure harmoniously. Besides, in order to open door to a new trial more
widely, the discussion from Japan and Germany will also be considered. As a result, the

methods of this research contain the literature review and comparative law studies.




Sources of the materials include: textbooks of criminal procedure, essays, articles and
journals, the current regulation of the Criminal Retrial Procedure in Taiwan and foreign
guidelines, especially the criminal procedure of Japan and the discussion from Germany. In
addition, this study will also adopt the analysis of the Supreme Court and High Court cases

to explain how and why the changes are needed to current regulations.

RESULTS AND DISCUSSION

The criminal extraordinary legal remedy can be divided in 2 ways: the “Retrial” and the
“Extraordinary Appeal”. The Code of Criminal Procedure Article 420 is about the retrial

system and it was amended on February 4th, 2015.

According to the reasons of amending statement, the aims of the retrial system are
realizing justice and preventing mischarging. In order to achieve the goal, the amendment

decided to open door to a new trial more widely.

The differences between the previous and the amended code are below:

A. Adding a new requirement, the “new facts” (Article 42016).

B. Giving a new standard of time for judging the new facts or the new evidences
(Article 420111).

C. Although the new facts or the new evidences itselves cannot change the verdict,
we are still necessary to consider other situations to make the retrial decision.

Comparison of Taiwan and foreign regulations shows the results below:

A. The amendment removes the limitation of “novelty”. Instead, new standard of
“unexamination” has been adopted.

B. The “Evidence Structure” must be built.
C. The method of evaluating a new evidence should be stepped.

D. The principle of “presumption of innocence” should be applied.



E. The Evidence Structure and the Judicial discretion of judges should be revealed.

CONCLUSION

The defects of the current Criminal Retrial Procedure were caused by lacking of “Standard
Operating Procedures”(a.k.a.”SOP”) and the obscure way to evaluate. In order to raise up
the rate of success of opening a retrial, the court has to build up the “Evidence Structure”.
Simultaneously, judges need to reveal and present their inner conviction (the Judicial

discretion), and Interlocutory court can examine the decision.

We believe that only the power of outer examination and due process can make the retrial

system even better and more approachable.
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