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ABSTRACT

The Review of New Criminal Retrial Procedure — Also Discuss the Construction of
Criminal Retrial Independent Agency
by
CHANG, I-HAN
January 2017

ADVISOR(S) : Dr. LI, RONG-GENG
DEPARTMENT : Department of law
MAIJOR : The code of criminal procedure
DEGREE : Master of laws

Usually, the judgment of conviction was final, the defendant could not appeal
anymore, but if the facts in the judgment were wrongly decided because of several
specific grounds, the defendant could petition for the Retrial. The criminal retrial
procedure was a special relief procedure to correct the wrong facts, and therefore
could save injustice. However, the approval rate of the criminal retrial procedure was
approximately 1.1%, which meant that there were few people could get redressed
through this procedure. The reason why the approval was so low was because the
Supreme Court had limited its scope to a very narrowly drawn area. After many years,
the criminal retrial procedure was amended in 2015. Although this time got rid of
improper restrictions, the approval rate of the criminal retrial procedure was only
1.3%. This article tried to figure out why the approval rate of the criminal retrial

procedure could not increase by reviewing the new criminal retrial procedure.

In 2015, it amended the Code of Criminal Procedure Article 420 I 6, and got rid of
improper restrictions, but the approval rate could increase. Hence, this article
researched the statistical data of the reject cases which lacked new compliance and
certainty of the newly discovered evidence. Through the statistical data we could
know if the judge wanted to reject the petition, he had a tendency to choose lack of
certainty. Moreover, researching the cases which lacked certainty, we could find that
about the explanation of the certainty, the judges not form the consistent opinion and
the certainty became the means that the judges used in the criminal retrial procedure.
Hence, we should review the criminal retrial procedure again and not just amended

single article.

There were two parts that we should review again. About the right of the petitioner



of the criminal retrial procedure, the petitioner should have the right to counsel, the
right of access to the case-files, the right of the petitioner to be heard, the right of
survey evidences. The other part was about the issue of the jurisdiction of courts and
the disqualification of judges. With these changes, the petitioner could get a lot of
assistance. Nevertheless, the issue of construction of the court was still existence.
Therefore, referring to the legal framework of the United Kingdom, Norway and
North Caroline in America, we should establish the independent agency. The
independent agency could decide whether to retrial the cases or not. Through the

independent agency could refresh our criminal retrial procedure.

Keywords: Criminal Retrial Procedure ~ the right of the petitioner of the criminal
retrial procedure ~the jurisdiction of courts and the disqualification of judges ~ Criminal

Retrial Independent Agency
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271 CAA 1995, 5.16(2).

72 gl i A E 4Rk TR ¢ K2 4102009 & 5 5% 0 | 581 ~ Lissa Griffin, The Correction

132



= é} 7)’(
(- VAP R T A

CCRC# & 7 % 3k eheE B3R 4

e
(4%:‘

® (

BV ERTRILOF RS R F AR T AP L AR R §

FAEEE D30 31 p)mg aF 4

e s 5 2010 £ 3 2016 # thisit edg kF 0 2010 & 3 2011 & £ 3 e F] 933
Rk BT R 047 AR 366 2 AF A Y 0 119 2% FAR > 163 2k

ek B ERNY oA AZERY AR BEFEH i R PR H232%:
%

=

MirExite LREFFEH P 203 & @ Pl s AR 122 55w
1 #3R Fars L EREEFTEE F aze e omd 5 60.6% 8

FIB ® & % 39.4% ;2011 £ 3 2012 & £ 2 4cF] 1040 2% 20 Aurx B 878 2 %

N

o555 AFAE Y 196 R FEAR 19 ERe L R ER DY Ho oA By

ERY ERAD2EXEH LS

Box a2 5% 122 %2 L REFTEE

S

He 7% 5SERPH > Fpt pizE B &S5 RS 5 583% 0§
B wF L 41.7% 5 2012 & 3 2013 & R e 1625 2 kit > g2 2 & 1274 2
Ao am ABERY EHA2 &2, Bk R HR 0 1.6% GERLE
= FAS G 692% 0 B DB w S 5 30.8% 52013 & 3 2014 & £ 3] 1470
T, Ear 2R 1131 2422 m AERY R3] 22, ke 2%
Ee27% 22 %22 8P H T ] EHgw P FoGER RS H

5 73.4% @3B w L 25.8% 5 2014 F 3 2015 & £ 3R] 1599 i+ & 2 > g

28 163212 %Em hizER Y

N

HER36 R HEH b n % E5122%
4rdre LXEFERWo30% A | AWIH T 0 Bk L 3o 208
Bk & g L 88.2% 0 W IS w5 2.9%; 2015 £ & 2016 £ £ - fc 5
1480 %1% » BB B 1797 24 ¢ » @ A ERY X/ A33E% > H ke
RRNEESF8% 4] thEe L XRFEL 202 FRAH 18RI

12 &8 r PR mm WHLE F 350 HE R F S H RS L 53.7% 0 H 3]s v

of Wrongful Convictions: A Comparative Perspective, 16 AM. U. INT'L L. REv. 1292 (2001).
133



F5A390% B mERFLE S AP ARINEES S Bk R B

Bk (22%) FF A EEE(18%) 0 $2 SAHE (%) HEFLR TS

T R R X W e ST
438 (EHedh » CCRC * 1997 i B 4038 (e » p 2 @16 19 & » 4 i 19 & ¢h
FAXF d 0T g B2 o SRR gy j‘f BIW6ETIIR - ryAR

21311 2 ¥ sk (e - B e ﬁ%}éh""ﬂ&ﬁt#“‘fmit ED -5 LR -

S %2 625 2% 21 g & Fa(the Crown Court)

& 22-20259 i > @ Az ¥

2 _F 372 e (the Courtof Appeal):E 725> H ¢ 603 2% 2 e d Ffafd X

I 5 410 2 Hesdh e ] 5 181 2 adE R o winy 636 FREAFAEY Y
418 R a R FF AT o PRS0 B 9T T0% ¢ Ak diesd e ) o
BPp i vl - s &2 s A ZRP 2

% -

&R 2010/2011 2011/2012 2012/2013
£ 933 1040 1625

L 947 878 1274

#2 22 22 21

B3 2.32% 2.5% 1.6%

Fosb se ) F 60.6% 58.3% 69.2%

5w 5 39.4% 41.7% 30.8%

% =

&R 2013/2014 2014/2015 2015/2016
%70 1470 1599 1480

273 CCRC Annual Report 2010-2011 ~ 2011-2012 ~ 2012-2013 ~ 2013-2014 ~ 2014-2015 ~ 2015-2016,
See:
http://www.ccrc.gov.uk/publications/corporate-publications/ (last visited at Sept. 26, 2016).

274 See hitp://www.ccre.gov.uk/case-statistics/ (last visited at Sept. 26, 2016).

275 John Weeden, The Criminal Cases Review Commission of England, Wales, and Northern
Ireland,80 U. CIN. L. REV. 1418(2012).

134


http://www.ccrc.gov.uk/publications/corporate-publications/
http://www.ccrc.gov.uk/case-statistics/

%A 1131 1632 1797
2 31 36 33
B 2.7% 2.2% 1.8%
Fohh s ) F 73.4% 88.2% 53.7%
B K 25.8% 2.9% 43.9%
%=

£ R 1997 #3 * 31 p 3 2016 # 7 * 29 p

%10 21311

¢ L 20259

#®2 625

THERER 33

T o A 3.43%
RS S 603
Jreh s 410

L g e | 70%

M R 181

24 636

ERtE N 418

)k
BE R RS RAGE - B0 e R R R %

S
FLOBRUBRRAFIZIRAEKET 2 F 0 W5 343% -k EaiE L 2Rk (T

A B S A PR T @4y CCRC £ 12en% 4 507 5 fe jidh

135



(GB) gk X8

HAR g ain? 27 g it r & 2 R RIS RO
L ML 2 E EE TR ¥ a4 (real probability) | eF® §§ 0 2 #112
§F TR R BRp N ERTT . Ra o fring @R REERY TRT A
1+ (real probability) ;> % R.v. CCRC ex p. Pearson % » &~ %z % ¥ * 7 ;% CCRC
CEIRIER ot EREE SR IRER Y ot Sa PR A RARY Rl
¥ TFeg ¥ i 14 (real probability) | #4258 » 5 2 2 4 Caasp t872 i
R A A BT BRI R ARAWE BT AT N EEEH Y
REdcsl o JCCRCFAZ TR\ 7 BABLEF hE 2 YRR

TP R AR FRLA R REEREG R R T AR T P

B

prer g 4= 3Rk 2 CCRC (1 RCCT 8 % < 4pilfe o

RCCJ 2 #rr ¢ % 22 CCRCH # 2 - ¥ § 843 § prip I oL ¢
5 i P 5~ 9 (Home Secretary) > & 5o~ 8 ¢ & I o2 (73 8030 5 A3
B ZERAFHFA G o R EF S AN EAZEIRKA &S

-k B PR R e £ ET T

£
ko
G
|4
|
=
2%
S
4
3\
e
[
R
uss
=
e

276 CAA 1995, s.13(1)(a).
277 Royal Commission on Criminal Justice, Report(HMSO: London, 1993),181-182, available at:

https://www.gov.uk/government/uploads/system/uploads/attachment data/file/271971/2263.pdf
(last visited Sept. 28, 2016)
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278 Michael Naughton, The Criminal Cases Review Commission: Innocence Versus Safety and the
Integrity of the Criminal Justice System, 58 CRIM. L. Q. 219-220 (2012).

275 Mark Newby, Historical Abuse Cases: Why They Expose the Inadequacy of the Real Possibility
Test, in The Criminal Cases Review Commission: Hope for the Innocent? 103 (M. Naughton, 1%,
2012)

280 Campbell Malone, Only the Freshest Will Do, in The Criminal Cases Review Commission: Hope
for the Innocent? 109-12 (M. Naughton, 1%, 2012) ~ Siobhan M. Keegan-The Criminal Cases
Review Commissions Effectiveness in Handling, 1811-1822.

281 Royal Commission on Criminal Justice, Report(HMSO: London, 1993),184, available at:
https://www.gov.uk/government/uploads/system/uploads/attachment data/file/271971/2263.pdf
(last visited Sept. 28, 2016)

282 CAA 1995, 5.16(2)..
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283 Michael Naughton, The Criminal Cases Review Commission: Innocence Versus Safety and the
Integrity of the Criminal Justice System, 58 CRIM. L. Q. 221-222 (2012).

284 Criminal Case Review Commission: Twelfth Report of Session 2014-15, 20-22, available at:
http://www.publications.parliament.uk/pa/cm201415/cmselect/cmjust/850/850.pdf (last visited
Sept. 28, 2016)

285 Siobhan M. Keegan-The Criminal Cases Review Commissions Effectiveness in Handling, 1812.
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mmission-failed (last visited Sept. 28, 2016)
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288 UIf Stridbeck and Dr. Philos Svein Magnussen, Prevention of Wrongful Convictions: Norwegian
Legal Safeguards and the Criminal Cases Review Commission, 80 U. Cin. L. Rev.,1373, 1387
(2012).

285 UIf Stridbeck & Svein Magnussen, Opening Potentially Wrongful Convictions — Look to Norway,
58:2 CRIM. L. Q., CAN. 267 (2012).

290 See http://www.gjenopptakelse.no/index.php?id=166 (last visited at Oct. 13, 2016).
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301 UIf Stridbeck & Svein Magnussen, Opening Potentially Wrongful Convictions — Look to Norway,
58:2 CRIM. L. Q., CAN. 275-276(2012).
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